A hundred years of negotiations with no end in
sight: Where is the Murray Darling Basin
Initiative leading us?

John Scanlon *

There have been many worthwhile developments over the past century in
how the shared water resources of the Murray Darling Basin are managed.
This stands as testament to the ability of governments and people with a
vested interest in the Murray Darling to peacefully negotiate in a pragmatic
and cooperative manner, even though, with the benefit of hindsight, some
things might have been done differently. Today regulators are confronting
many new water resource management challenges, resulting in federal and
State governments agreeing to a bold new water reform agenda through the
National Water Initiative. Fortunately, there is also a significant knowledge
base, which now provides the foresight to better understand the
consequences of both current and future actions. The inescapable
conclusion from the knowledge available is that changes are required to the
Murray Darling Basin Agreement and how it is administered if the system is
to be restored to good health and maintain productivity.

<div>PRAGMATIC ECOSYSTEM APPROACH : MURRAY DARLING BASIN INITIATIVE

In the late 1890s, a fierce debate raged over how the prbpostralian Constitution should address
the sharing of the waters of the River Murray betwéencblonies of New South Wales, Victoria and
South Australia — a debate that threatened to derairtivess of Federation itsélf.

The upstream colonies of New South Wales and Victaia ¢claimed the sovereign right to
divert the whole of the water in their tributaries &ne River Murray, with some slight concession to
South Australia in the form of compensation water. Notprisingly, during the pre-Federation
convention debates, the downstream colony of Southrdlissargued that the Commonwealth be
given the power to manage the waters of the River Muthiy was fiercely resisted by New South
Wales and Victoria. A last minute compromise was natgdl between the colonies which cleared
the path for the finalisation of th@onstitutionand the creation of Australia as a nation state.

The history of the creation of the Commonwealth amel ¢onstitutional sharing of powers
between the States and the Commonwealth has hadificaigninfluence on the measures that have
been taken over the past 100 years to manage the shanaatessof the Murray Darling Basin. The
past century has seen ongoing negotiation between régpavhich has resulted in a cooperative,
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pragmatic, and increasingly ecosystem-based apprdaging adopted by governments and the
community to managing the shared resources of the Basin.

The collective efforts of the Commonwealth, New SowWhles, Victoria, South Australia,
Queensland, and the Australian Capital Territory, tagrettith the community, are known as the
Murray Darling Basin Initiative (the Initiative). Thaitiative is an interjurisdictional compact that
provides an institutionalised means for dealing withtenatof common interest.

<div>CONFRONTING THE CHALLENGES OF A STRESSED SYSTEM : MAJOR ISSUES IN
THE MURRAY DARLING BASIN

The Australian Aboriginals were the first to discottee bountiful resources of the Basin more than
40,000 years agbThe Basin and its floodplains shaped, and are stillgfathe belief system and
daily lives of the indigenous inhabitants of the area. B&gin has also shaped important elements of
modern Australian history, and as the nation’s firstagrtransport network, it fostered the
development of towns and agricultural industry.

The Basin spans five State and Territory jurisdictiamever one million sq km in area (covering
14% of Australia), is home to two million people and igsfalia’s most productive region for
irrigated agriculture (70% of the national total ocowithin the Basin). The Basin produces at least
40% of Australia’s agricultural output and the city of Adedga which lies outside the Basin and has a
population of over one million, relies on the River Myrifor up to 90% of its water supply in
drought years.

Today the Basin enriches Australia by an estimated $&bper year. This does not include
the economic value of the City of Adelaide and the Ircafgle in South Australidywhich rely upon
1% of the Basin’s water and have an economic value ef 616 billion per yeat.Agricultural
produce now exceeds $10 billion (recent figures say $13.6M)illimining $3 billion, tourism and
leisure around $6.5 billion, hydro-electricity generathin3 billion and commercial fishing and other
industries $2.5 billior.

But economic gain has taken its toll on the environmesgulting in significant ecosystem
degradation throughout much of the Basin, which is threajeboth ongoing productivity and
environmental health. The key issue is that too mudema being extracted from the Basin. The
impact is most severe in the lower third of the 2,536ldmg River Murray. The challenges
confronting the governments and the Basin communityudeclirrigation-induced and dryland
salinity, the overallocation of water, a decline intevaquality and ecological health, and the
underpricing and inefficient use of water, all of which being addressed in one way or another.

Dealing with these challenges comes at a price. ddys (and when and how) has involved a
series of separate but related negotiations based updatitatbonal roles and responsibilities,
political and social imperatives, a shared knowledge baseintensive interaction with the Basin
community. Within this context governments have negotiatechsixte and detailed market-based
measures to share the cost of ecosystem degradatodeinto enhance the productivity of the Basin
and restore its ecological health; these are seernragibter-twined.

<div>G OVERNANCE OF THE INITIATIVE — STILL EVOLVING TO MEET NEW
CHALLENGES

In its broadest sense the Initiative involves two sztgebut related issues:

2 While the Initiative institutionalised a basin nagement approach in 1987, the water sharing ruéesti#l based on thRiver
Murray Waters Agreement 1914

% See Crabb, n 1, p 258.

4 See The Living Murray Discussion Paper(MDBC, 2002) p 13. Full text available online at
www.thelivingmurray.mdbc.gov.aviewed 25 September 2006).

® Both lie within the State of South Australia butside the Basin.
® See Blackmore D, “Protecting the Future”,in Cohbe{ed),Unchartered Water@MDBC, 2002) p 7.
" See Crabb, n 1.
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» the sharing and distribution of the waters of the River ridubetween New South
Wales, Victoria and South Australia in accordance with Murray Darling Basin
Agreement 199gthe Agreement); and

* the development of policies and programs to promote thegreied catchment
management of the Basin.

The Agreement requires the Murray Darling Basin @dssion (the Commission) to examine
the possible effects that the exercising of its powefarartions, and the implementation of works or
measures is having on the water, land, and other envértialresources of the Basin. In doing so it
may need to give directions that will improve water nggmaent and environmental objectives
consistent with the overall framework establishedterdistribution of water.

The Commission does not own any infrastructure olamy? they are owned by the contracting
governments, normally through the constructing authoriti€ae constructing authorities build, own,
and operate the joint works and measures that have bitea included in, or subsequently agreed
upon under the Agreement, for and on behalf of the ConuniSsiThe Murray Darling Basin
Ministerial Council (the Ministerial Council) or theo@mission authorise the joint works and
measure$ but are not responsible for their implementation, Whi carried out by a nominated
contracting government.

The institutional arrangements for the Initiative, ethare set out in the Agreement, are:
The Ministerial Council

The Ministerial Council was established in 1985 asphak policy-making body under the
Agreement and it is responsible for considering and detergimajor policy issues of common
interest.

The Ministerial Council consists of up to three ntieis from each State and the Commonwealth
and one from the Australian Capital Territory (rebemtdmitted as a full member). Members are
drawn from ministers who have “prime responsibility foratters relating to water, land and
environment* The Commonwealth chairs the Ministerial Councigitionally through the minister
responsible for agriculturg.

The Initiative requires high-level political engagement #rel establishment of the Ministerial
Council in 1985 represented a significant step forwardanaging the Basin as it provided a regular
forum for this to occur. The Ministerial Council has hetescribed as “almost, but not quite, a
natural resources parliament for the Basfh”.

The Commission

The origins of the Commission can be traced back to 19dfil. 1985, the Commission was the
peak body under the various agreements. Since then énsagred to the Ministerial Council. The

8 See cl 47 of the Agreement.

° Nor does the Commission own the water resourdssoie licences for its use; rather it has respditgifor controlling the
bulk distribution of water in accordance with thgrdement.

10 See definition of Contracting Government and Curesing Authority in cl 2 of the Agreement. SeecaMurray Darling
Basin Commission Annual Report 2004-200®BC, 2005) p 34.

™ The constructing authorities are responsible ffier actual release of water from the various staragedirected by the
Commission and each jurisdiction is ultimately @sgble for the delivery of water to users.

12 And the Commission subsequently declares thene tetiective” and monitors their ongoing operation.

13 This may become important in the context of thpliaption of theEnvironment Protection and Biodiversity Conservatio
Act 1999(Cth).

4 See cl 8(3) of the Agreement.
*® The current chair is the Federal Minister for Agiture, Fisheries and Forestry.

16 Blackmore D, “Water, Salinity and the PoliticsMifitual Obligation” (2001) Alfred Deakin Lecture. IFspeech available at
www2b.abc.net.au/rn/deakin/disc/Iforum/default. {iewed 26 September 2006).
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Commission is responsible for administering the Agreeraedtproviding advice to the Ministerial
Council.

The current Commission was established under the 1992emgnt and it requires each
government to appoint two commissioners who between thepnesent “water, land and
environmental resource manageméntTwo deputy commissioners are also appointed by each
government. An independent president, appointed by unanimousfvtbe Ministerial Council,
chairs the Commissidf.

Traditionally, State commissioners have been tledb of relevant State government
departments, and Commonwealth commissioners have bemtasgor deputy secretary of the
relevant Commonwealth departmetitsThe first departure from this convention was through the
author’s appointment as an indepentfecimmissioner in January 2085.

The Community Advisory Committee

The Ministerial Council established the Community isdwy Committee (the CAC) in 1988t
is responsible for providing advice directly to the Miar&l Council on matters referred to it by the
Ministerial Council and the Commission, and for providirdyiee on the views of the Basin’s
communities. Members also actively participate in Cassion working groups and committees.

The CAC comprises an independent chair and 28 members, @haooh are chosen on a
catchment or regional basis. Of the remaining sevenbmensix are drawn from four peak non-
government groups and there is an appointee to provide an indidolrdginal perspective.

The CAC has at times been an active, independent, avetfpbcommunity voice providing an
alternative source of advice to the Ministerial Coufrcil

The Office of the Commission

The Office of the Commission (the Office) is notdfieally recognised by the Agreement, but
the Commission has the power to employ staff, whidodés through its Canberra based secretariat.

This office of over 100 highly skilled staff has been g @8ving force of the Initiative and has
played a vital role in helping the Initiative get throwsgime difficult challenges. The Office holds a
wide array of delegated authority and provides supporteidviimisterial Council, the Commission
and the CAC.

The work of the Office is separated into River Murragté¥, an internal ring fenced business
unit to manage the sharing and distribution of water inrdecme with the Agreemefitand Natural
Resource Management. Since 2001, an environmental manadaedmappointed to the Office to
closely monitor the environmental aspects of wateiooptfor the River Murray and its tributaries,
and to provide the Commission with advice on how arraegéscould be better coordinated.

<div>SOME REAL PROGRESS — THE EVOLUTION OF AGREED WORKS AND MEASURES

7 See cl 20(2) of the Agreement.
'8 The current president is the Rt Hon lan Sincla. A

¥ Current Commonwealth commissioners are secreéagl-lappointments reflecting the Commonwealth Gawant's
increasing interest in the Initiative.

20 For instance, not employed as a public servamiryygovernment.

2 See_www.mdbc.gov.au/about/murraydarling_basin_cission/the_commissionefwiewed 26 September 2006). Prior to
this appointment no non public servant had beewiapgd to the Commission, other than the headsigfarate bodies such as
Goulburn-Murray Water and SA Water. This has besmaaresult of tradition not because it was a reguént of the
Agreement.

22 The CAC is now recognised in the Agreement. Sdet(d)(a).

% Given the changes to the operating environmenh@finitiative, it is time to revisit the compositi and role of the CAC,
particularly given the emergence of statutory cateht management authorities throughout the Basia.“®/alking the talk —
some equally real challenges” below.

24 Established by the Ministerial Council in resporisethe Council of Australian Governments’ Waterl&Red Reforms
(1994).
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The finalisation of th&iver Murray Waters Agreement 19%4s a major achievement coming at the
tail end of decades of negotiations, as was the agréeimeconstruct and jointly fund the built
infrastructure which is now found throughout the River Myrsystem. This extensive system of
storages, locks, weirs and barrages has secured thiy &bilprovide water for irrigation, urban,
industrial, recreational and navigational purposes underradittons®

The most significant contemporary measures taken uderAgreement have been by the
Ministerial Council, which was first established in 198&cent achievements of the Ministerial
Council have both enhanced productivity and improvedéatth of the system. They include:

<subdiv>1988-2001 Salinity and Drainage Strategy (t he Strategy)

From 1975-1985 salinity levels when measured at Morgan uthSaustralia exceeded the
Australian water quality guideline of 800 EC units 42% oftiime. As a result of the implementation
of the Strategy, including groundwater management scherstisgcover $50 million, salinity levels
were reduced to the point where in 1999 they exceeded 800 EC8&mibf the time, with average
salinity being 520 EC units. In 2004-2005 average salinity at Morgen385 EC unit§ but this
figure is generally attributed to drought conditions redutirgglevel of salt entering the River from
the floodplaing’

The Strategy provided a framework for joint action by New South Wales, Victorian, South
Australian and Commonwealth governments to deal with mlatgging and land salinisation in
certain upstream irrigation districts of the River Myrend river salinity in the lower part of the
River. Under the Strategy no State was, or is cugreallowed to undertake any action that would
have an adverse impact on the salinity of the River saritehad previously earned “salinity credits”
by investing in salinity mitigation works. The Comm@simaintains an externally audited register of
salinity debits and credifg.

The basic concepts that underpinned the Strategye that:

« there was to be a salinity target of less than 800 EG, 8586 of the tini€ at Morgan
in South Australia, (a point near offtakes for watar doban use by Adelaideand
Whyalla);

e salt interception schemes would be constructed by the Cssiumi (through
constructing authorities), which were to reduce salgitylorgan by 80 EC units;

* New South Wales and Victoria would each earn salinigglits equivalent to 15/80 of
each EC credit from investing in salt interceptfowhich would be used to cover the
salinity impacts of constructing drains to protedgation areas; and

% See Crabb, n 1, p 283, Pt VI of tBenstruction Operation and Maintenance of Waaksl Sch A of the Agreement. Water is
also used to generate hydroelectricity at the DauttnDam, Hume Dam and the Yarrawonga Weir.

% geeThe Salinity Audit of the Murray Darling Bas{MDBC, 1999) pp 11-13 and “Basin Salinity Managem8trategy —
2004-2005 Annual Implementation Report”, (2006) MDBoth reports available online at www.mdbc.goy26 September
2006).

27 Among various other reasons (including the sowfcthe water). Sedurray Darling Basin Commission Annual Report
2004-2005(MDBC, 2005) p 70.

28 SeeMurray Darling Basin Commission Annual Report 19989 (MDBC, 1999) p 31.

29 personal communication, Phil Cole, Department @fté/ Land and Biodiversity Conservation (South tfalig), 13 July
2006 with reference to draft “Register Adjustmepdiper (July 2006) MDBC.

%0 Noting that modelling and simulation against adbenark period is used to test the target rather thal time management.
The target was based upon Australian guidelinesifimking water quality and on the risks to irrigdthorticulture. Personal
Communication, Phil Cole, n 29.

%1 The capital city of South Australia with a popidatof over 1 million. Located outside of the Badine city obtains 40% of
its water from the River Murray in average yeard ap to 90% in drought years.

%2 South Australia waived its right to such crediersonal communication, Phil Cole, n 29.
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» after all of the States had used their credits, thpitgeht Morgan would be reduced by
50 EC units.

As a result of a concern from irrigators in the regattion of the River — who were downstream
from drains but upstream from salt interception scheawredits and debits were based upon the cost
of salinity to water users rather than the average Boagan>® In this way the impact on mid river
irrigators was considered as a part of the assessihpraposals.

The credit and debit system provided a consistent curtémoygh which investments in salt
interception were assessed, trade-offs made and Bad&agtountability achieved — a system that
has carried over to the revised salinity strategy.

The Stratel%/ was arguably the first time that theig@pating States, with the support of the
Commonwealth; agreed to tackle a major environmental problem throughimamon effort across
jurisdictional borders, while sharing the costs of edesysdegradation. The Strategy, which has
since been revised and replaced by the Basin Salinitaganent Strategy 2001-2015 (see below),
paved the way for further interstate cooperation wnmmting the sustainable use of land, water and
environmental resources in the Basin.

<subdiv>1995: Cap on water diversions (the Cap)

This is the most significant decision ever made byMivasterial Council, in which all jurisdictions
voluntarily agreed to cap their own surface water divessivom the Basif®> An interim cap on
diversions was introduced in 1995 and made permanent in 1997.

The Cap limits the amount of surface water that iaydiverted from the Basin’s rivers. In
regulated rivers diversions are limited to what would Haeen diverted under 1993-1994 levels of
development. In unregulated rivers the Cap may be expressad end-of-valley flow regime. The
Cap has been applied in this way, with small variatiom$yew South Wales, Victoria and South
Australia, which, when combined, account for 94% of theiBs diverted water. Queensland and the
Australian Capital Territory take a total of 6%; thempCand the way it is determined has not yet
been finalised.

The Ministerial Council implemented the Cap as the §tsp towards striking an appropriate
balance between the economic and social benefitsnebtdiom the development of the Basin’s
water resources, and the environmental uses of watbeiBasin’s riverd® The Cap was not set to
reflect the sustainable level of extraction. Whilentils diversions, this limit is based upon prior use
not sustainable yield.

The implementation of the Cap is subject to an annuat Bydhe Commission’s Independent
Audit Group” and where it is exceeded by an agreed percentage a Spedidf i triggered. The
audit report is provided to the Ministerial Council annualhd if a State is found to have exceeded
its Cap in any of its valleys, it is given the opportyrid explain why this has occurred and what
action it plans to take to re-align water use to bitingthin the Cap.

<subdiv>1997: Pilot program for permanent interstat e trade

33 Costs to urban and rural users were calculatdmrucosts (1988 estimates) making up 97% of ths saflinity costs. A
recent review has adjusted the cost functions, adgfticultural costs now 24% of the total salinitysts and 96% of the costs
calculated to occur within South Australia. Persamanmunication, Phil Cole, n 29, with reference'Register Adjustment”
paper (MDBC, July 2006).

34 The Commonwealth contributed 50% of the cost bifisg mitigation investigations and 25% of capitinstruction costs.

% Queensland has agreed to a cap on diversions lwtditing the finalisation of its water resourpéns before it agrees on
the level of diversions.

% See Murray Darling Basin Ministerial CounéiThe Living Murray Discussion Paper”, (MDBC, 2002)17.

%" The Independent Audit Group (IAG) was establislre#i996 to set-up the Cap and it now reviews itplementation. The
IAG is independent in that its members are not phany partner government.

% The IAG conducts a Special Audit of any Cap vallewhich diversions have exceeded Cap targetsi§y af the average
annual cumulative diversion.
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The ability to trade water both within and betweensglidtions has allowed water to move to more
valuable uses and has meant that the Cap on diversionstHaesen a cap on developméht.

The pilot program for permanent interstate trade builloagstanding permanent and temporary
trade in water within jurisdictions. It allowed, and #e rules for, cross jurisdictional trade in high
security water in a defined part of the Southern Basiorder to maximise its commercial use by
allowing the market to determine where water would aghibe best return. Trade was subject to the
assessment of environmental and social issues, anadg@hgsnstraints. It did not affect agreed water
sharing rules between jurisdictions. Adjustments to vekimvere made to take trading into account,
which may also affect future contributions to the reanir costs of the overall Initiative as they are
based upon the service received by each jurisdiction.

The pilot program was successful, with 22.9 GL of highusgc water permanently traded
between New South Wales, Victoria and South Austradian f1998-2003. This volume is however a
small proportion of the overall volume of temporarytevaor annual water allocations, traded across
the Basin which accounts for 800 to 900 GL of water per afffiuRremporary trade in water
allocations across State borders was not subjeletpilot scheme.

At its 40th meeting in May 2006, the Ministerial Council esgt to adopt a new schedule on
interstate water trade expanding the ability to perméanératde water within a wider area of the
Southern Basin. The same rationale that underpinned tbe goidgram underpins this expanded
trading regime.

The new Schedule sets a framework for two differemliictamethods, “exchange rate trade” (as
was adopted under the pilot trading regime) and “tagged tfadEfie new Schedule, and the
extensive protocols adopted (or to be adopted) under it, sedksilitate expanded trade through
addressing a range of contentious issues including: theenatt entitlements to be traded; the setting
of access and exit fees; the need for environmentalsasses addressing the impact of trade on the
Cap; environmental flows; salinity; the parties’ finada@ontributions; and the capacity of the River
to deliver watef? The new Schedule, unlike the pilot program, applies th betmporary and
permanent trade in water.

The pilot program and the expanded program are funded thrawebhparticipating jurisdiction
and through the Commission’s River Murray Water openatibudget, which is jointly funded by the
jurisdictions sharing the waters of the River Mureaythe basis of the level of services recettled.

<subdiv>2001 Basin Salinity Management Strategy

This cooperative and jointly funded strat&gwas developed to maintain river salinity at an agreed
level, to control salt loads in all tributaries, andcbntrol land degradation, while allowing productive

% See Land & Water AustraligProperty: Rights and Responsibilities — Current thalan Thinking, (Land and Water
Australia, 2002); Dyson M and Scanlon J, “TradimgWater Entittements in the Murray Darling BasinRealizing the
Potential for Environmental Benefits”, IUCN ELP Nsletter, (Issue 1 2002), p 14 available_at www.iagpthemes/law
(viewed 26 September 2006); “Understanding Watgh&iand Water Allocation”, 1st NARBO Thematic Wsinlop on Water
Rights and Water Allocation, (Hanoi, 2005).

40 personal communication, Adam West, Department afety Land and Biodiversity Conservation (South tAalig), 21 July
2006 with reference to “Evaluation of the Interst&Vater Trade Program”, (2005) Tim Cummins and Aisdes. See also
Australia, Draft Report of the Productivity Comnimg “Rural Water Use and the Environment: the RofeMarket
Mechanisms” (June 2006), p 198.

41 As defined in Sch E, cl 3. Generally speaking hexme rate trade cancels the entitlement in thie Sfaorigin and creates an
equivalent entittement in the State of destinattagged trading leaves the entitlement in the Staterigin but allows annual
allocations to be used in the State of destination.

42 The trading method adopted for permanent trade,the entittements and allocations able to be ttaatel across which
trading zones, will further develop over time.

“3 The River Murray operations and maintenance buiigetirrently shared in the following proportiodéew South Wales
38%, Victoria 35% and South Australia 27%.

44 Replacing the 1988 Salinity and Drainage Strategy.
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activity to expand where appropriate. The Strategy builgtsn earlier agreements to collectively
address irrigation induced salinity and now covers bottaition induced and dryland salinity.

The Strategy was adopted by the Ministerial Counci2@@1 to revise and replace the 1988
Salinity and Drainage Strategy. It is given effect tiyto a schedule to the Agreenfénhat sets new
agreed “baseline dates”, time-based salinity “basalorelitions*® and quantitative Basin-wide and
river valley salinity targets. The Strategy retaires Basin-wide target of less than 800 EC units 95%
of the time at Morgan and incorporates former salinity drainage works. The main changes from
the 1988 Strategy are the inclusion of salinity impact salinity targets in tributaries, including
Queensland, and the creation of a new program foingafteption investment.

This new program of joint works and measures setfiratgaeduction target of 61 EC units by
20077 — to be measured at Morgan. It allocates salinity créaliemach of the three investing States,
New South Wales, Victoria and South Australia, equivale 10/61 of each salinity credit achieved
through investing in salt interception — thereby allowing egivalent salinity debit to enable
drainage disposal or increasingly, the development of neégation areas. The remaining 31 EC
units are allocated against the anticipated “delayedisaitnpacts*® in tributaries required by 2007.

In addition to the Basin-wide target, the 2001 Stratedg sat a process for proposing,
reviewing and adopting ‘end of valley targets’ for tribigaf® and a process for each State to
develop agreed programs of actions in catchments, suchoasstafion, aimed at reducing dryland
salinity impacts in order to achieve the “end of valiesgets™® Programs are delivered through
catchment management authorities linked to CommonwealtHuleding programs such as the
National Action Plan for Salinity and Water Quality ¢hd Natural Heritage Trust.

The States of New South Wales, Victoria and South Alisstare responsible for all actions that
have a significant effect on saliritytaken after their baseline date of 1 January 1988, anSttte of
Queensland is responsible for actions taken since 113a20@l. Dealing with other salinity impacts
is a shared responsibility. An annual audit of the perdorce of each State jurisdiction and of the
Commission is carried out by the Independent Audit GrouB#dinity which is appointed by the
Commissiorr?

The salinity register established under the 1988 Strétagyeen revised to include Registers A
and B which, generally speaking, distinguish between ractivat have a significant effect on salinity
and those actions that relate to “delayed salinity inspat Each jurisdiction acquires salinity credits
and debits based on the actions they take after thasetine date” in both irrigation areas and
tributaries that affect salinity levels. They are regdito remain in credit overall. Credits are
achieved by investing in measures to reduce salinityp dibits being assigned to actions that
increase salinity and to predicted “delayed salinity ingieacs determined every seven years.

4 Sch C — Basin Salinity Management.
46 Defined in Sch C, cl 2 and elaborated in cl 5.

471t also estimated credits of 10 EC units to bei@ad by 2007 through State based activities ssdameted reforestation
and improved management of remnant vegetation.N8eeay Darling Basin CommissiorReport of the Independent Audit
Group 2004-200§MDBC, 2006) p 10.

“® Defined in Sch C, cl 2.

4 Targets are proposed by State governments, residwethe Commission and adopted by the Ministe@lalincil. For
general information on the process see Murray BariBasin Commission, “Basin Salinity Managemenateyy Operational
Protocols”, (Version 2.0 — March 2005).

0 Defined in Sch C, cl 2 and elaborated in cl 8.

*! Defined in Sch C, cl 18 as a change in averagly dalinity at Morgan which the Commission estinsatell be at least
0.1 EC units within 100 years after the estimataasie.

%2See Sch C, cl 34.
%3 Register A transfers all debits and credits frbmn previous register and records debits and crémitsctions taken under the
2001 Strategy as assessed against the revisedneasehditions, excluding actions taken to offsi¢layed salinity impacts”.

Register B records “delayed salinity impacts”, lyesalinity impacts resulting from actions takendsefthe baseline dates, and
records credits for actions in catchments takeneet end of valley targets after 1 January 2000.
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As with its predecessor, the overall result of thiat8gy has allowed productive areas to expand
while achieving significant reductions in river salinity.

<subdiv>2004: The Living Murray First Step

This is a cooperative and jointly funded initiative éburn up to 500 GL of permanent “new water” to
the River Murray as an environmental flow with artidifocus to improve the health of six agreed
significant ecological assets, or icon sites, anithtest in a range of capital works and measures to
make the best use of recovered water.

This initiative followed an extensive process of sdfenanalysis and community consultatith.
It was concluded outside of the Agreement through Ltieng Murray Intergovernmental
Agreement and is known as the Living Murray First Step (thesFiStep), a separate
intergovernmental agreement between the Commonweakity Sbuth Wales, Victorian, South
Australian and Australian Capital Territory governments. ifhplementation is overseen by the
Ministerial Council and is externally audited by the Cdssion’s Independent Audit Grodp.

Each State jurisdiction is set investment and wegepvery targets based upon its share of
consumptive water use, the indicative targets for wegeovery being 269 GL from New South
Wales, 214 GL from Victoria, 35 GL from South Australiada2 GL from the Australian Capital
Territory. Each State is responsible for developing mwegeovery plans for icon sites within their
jurisdictions, there are six icon sites overall. Thamtission is responsible for the Basin-wide
environmental watering plan.

The Commonwealth is the major financial contributothe First Step, committing 40% of the
$500 million, followed by New South Wales and Victoria at 2886h, South Australia at 13% and
the Australian Capital Territory at 1%. The total irfmesnt is set against annual investment targets
spread over the five years of the First Step. The Commaltiwhas since invested a further $500
million in the First Step (and other related works arehsures under the Initiative) to ensure there
are no financial impediments to its success.

The works and measures, known as the Living MurrayirBmmental Works and Measures
Program, involve an additional investment of $150 millhmer eight years (to 2011). It is separately
funded through the capital and operational budget of the Commissith the budget now being
supplemented by the additional Commonwealth funds refeoratidve. Improvements in the health
of the River will result from the combined impact oétadditional flows and the improved structural
and operational management.

It is recognised that the additional flow is a firgipstowards recovering the health of the River
Murray and that more water will be needed over time toeze this objective. The First Step is,
however, a major achievement in its own right, which has a combined budget of over $1 billion.

The five issues addressed above are major achieveoi¢hesMinisterial Council that are aimed
at collectively providing greater investment security, aslng environmental degradation and
allowing the market to influence where water is toused. They have been jointly funded by the
jurisdictions participating in the particular program raeasure, with the share of funding being
separately negotiated for each of them. The Commottweals exercised national leadership by
using its financial power to help support and drive theseranog and measures, in particular the
First Step where its investment now amounts to V&0 million.

<DIV>WALKING THE TALK — SOME EQUALLY REAL CHALLENGES

% For a general discussion of the process of detémmithe environmental flow regime for the River ivay see Scanlon J,
“From Taking to Capping to Returning: the StoryRxéturning Environmental Flows to the in the Mur@grling Basin in
Australia”, Report of the Stockholm International Water Insét8eminafStockholm, 2002) p 77.

%5 Intergovernmental Agreement on Addressing Wateralioeation and Achieving Environmental Objectiieshe Murray
Darling Basin 2004and the Business Plan developed undeirtergovernmental Agreemeahd adopted by the Ministerial
Council.

%6 See cl 78 of theiving Murray Intergovernmental Agreemaanid cl 158 of the Business Plan.
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<blockquote>

I'm not happy with the progress of the Murray-Darling ... hdléhink there is a lot of State co-operation there. |
tend to sympathise with those from South Australia who say.thathink we've got to put a bit of a bomb
under the proces§7.</blockquote>

While there have been many significant achievements tnepast century, which stand as
testament to the strength of the Federation of Aliatand our ability to peacefully negotiate the
sharing of natural resources in a pragmatic and catiper manner, the situation is changing
significantly for many reasons.

All Australian governments have agreed to a bold newrwaferm agenda under ttNational
Water Initiative®® The Initiative now operates in an environment where:

e new secure water rights have been created,;

* newly created water markets are maturing;

«  full cost-recovery for water services is being impéered>°
» the environment is now seen as a legitimate user tafriva

» skills-based catchment management authorities play aeasiogly significant role in
natural resources managemht;

» available water resources are becoming scarcer;
» significant new investment is being channelled throbhghQommission; and
« community values have changed and expectations increased.

Collectively, these changes require us to find new aack reffective ways of managing our
shared resources. As will be seen below, our biggestecigall revolves around the effective
implementation of the policy agenda that has already beeped to at the highest levels of
government.

In response to these changes the Initiative is goimgugtr a period of review. Evolutionary
change is required to the way in which the shared resoofdie Basin are managed. Some of the
more significant changes required are outlined below.

<subdiv>Avoiding cold feet and actually letting eme rging water markets work

The Living Murray Intergovernmental Agreemestimmitted jurisdictions to invest $500 million to
recover up to 500 GL of “new water” for the environmentroaeperiod of five years. The target
period of five years will expire in mid 2068.

In June 2005 the Productivity CommisSfoadvised that governments should start buying water
from willing sellers in order to achieve the FirstSteater recovery target. This advice is consistent
with the independent advice tendered to the 40th meetittged¥linisterial Council in May 2006 in
reports from the Independent Audit Group, private consuffamisd the Murray-Darling Basin
Commission.

57 Australian Prime Minister, Hon John Howard MP, raported in Tingle L, “PM Backs Nuclear Solutior&ustralian
Financial Review(24 February 2006) p 78.

%8 Intergovernmental Agreement on a National Watetidtive 2004

9 Among other things, calling into question the memim which the costs for water services are detexthby monopoly
service providers. See for example New South WBEsners Association, “Water Reforms off the Rail®ledia Release,
12 July 2006).

€0 There are now 56 regions across Australia thraufgith Natural Heritage Trust and National ActiomiPlfor Salinity and
Water Quality funds are invested. See www.nrm.geoindex.html(26 September 2006).

1 As at 15 March 2006, the date of Meeting 87 of @mmmission, none of the $500 million had been $tee in water
recovery and no water has been recovered.

2 Draft Report of the Productivity Commission, n 40.
& The Ministerial Council resolved to publicly rekeathese reports, which will be available onlineratv.mdbc.gov.au
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The Chair of the Ministerial Council and Commonwealtinister for Agriculture, Peter
McGauran, has been reported as responding to the Pragudmmission draft report (referred to
above), saying that “it would hurt farmer¥”.

The Wentworth Group of Concerned Scientists respondtistsuggestion in an opinion piéte
as follows: “[W]e are being told that, if you buy wafesm irrigators, you'll send the rural economy
into recession. What nonsense.”

The water reforms that have been made through the 18@4ciC of Australian Government
(CoAG) water-related reforms and thiational Water Initiativeof 2004 have revolutionised water
resources management in Australia. One of the outcomiee a&form process is that the situation
has changed from being one where water entitlementsshere term, often annual, licenses, which
did not vest the holder with any property right or longtsecurity of water access entitlement, to the
creation permanent, tradable, property rights.

Generally speaking, licenses across Australia werktb the land and legally (as opposed to
politically) able to be revoked by administrative decisigthout the payment of compensation to the
holder, subject to the rules of natural justice beuitgeaed to.

As the National Water Initiativestates, the objective of the parties in implementing th
agreement is to: “provide greater certainty for investimand the environment, and underpin the
capacity of Australia’s water management regimes towli#falchange responsively and fairly”.

Part of the deal was to facilitate the establishroémwater markets and provide opportunities for
trading, subject to interim threshold limits set wittthe Agreement Over time, this would allow
the market to determine the best use for water, inofuftir the environmerst.

While the practice of paying a premium for appropriafeastructure improvements to generate
water savings should continue to be considered, this rteedscur in a sensible, balanced and
economically sound manner. This manner is anticipatedd)ational Water Initiativ€® and The
Living Murray Intergovernmental Agreemeand Business Pl&hwhich requires measures to be
assessed for their cost effectivenéss.

The Wentworth Group appears to take a rather extrenve imiesupport of the market. The
Productivity Commission’s draft report recognises thasame infrastructure projects source water
may have other benefifsand TheLiving Murray Intergovernmental Agreemeamd Business Plan
supports a range of possible eligible measures for wetevery’?

The views of the Wentworth Group do serve to reminafuthe importance of utilising the
market mechanisms that have been established throudgteopaist decade of reforms. Their recent
opinion piece concludes by saying that

<blockquote>

% See Breusch J, “McGauran Hoses Down Water Al@tistralian Financial Revieyl6 June 2006), p 3.
% See Cosier P “Let Market Set the Water Madistralian Financial Revie 20 June 2006) p 63.
¢ See cls 58-63 of thational Water Initiative

7 Under theNational Water Initiativethe threshold limits are to be reviewed in 200¢hve view to “full and open trade by
2014 at the latest”. See cl 60.

%8 See cl 79 of thilational Water Initiative
% Adopted by the Ministerial Council at Meeting 3Btlee Ministerial Council, November 2004.

" See for example cl 32 of thintergovernmental Agreement on Addressing Waterralioeation and Achieving
Environmental Objectives in the Murray Darling Ba&004

" See Draft Report of the Productivity CommissiodOnp 121.

2 See cl 23 of thintergovernmental Agreement on Addressing Wateralioeation and Achieving Environmental Objectives
in the Murray Darling Basin 2004
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Commonwealth funds should not be used to subsidise uneconoieictpro. Instead of running grants schemes
that aren’t delivering water, buy it from willing selleemd let them use the money to invest in water
efficiency.</blockquote>

<subdiv=Entering the market under The Living Murray First S tep

Based upon current estimates from the Independent AuditpG&Y5 GL of water will have been
recovered within the five-year target period. Jurisdictichave focused their initial effort on
maximising the amount of water that may be recovered thrimfgistructure improvement projects,
in particular in the Australian Capital Territory, N&suth Wales and VictoriZ.

It is apparent that the target of 500 GL of “new wateitl' not be achieved through infrastructure
improvement projects alone and it will be necessarpurchase water from willing sellers if the
target is to be achieved. The Commonwealth Parlizemgr8ecretary with responsibility for water,
Malcolm Turnbull MP, emphasised that, “[w]e are conteditto ensuring that we meet the target of
restoring 500 GL to the river by 2009 ... the rate of pragresis simply not good enougHh?

The purchase of water on the market — and the use ef wiarket-based measures — has already
been approved by the Ministerial Council throughliiving Murray Intergovernmental Agreemgnt
is entirely consistent with thMational Water Initiativeand is fully supported by the Productivity
Commission.

In order to meet the 2009 deadline, the fastest markettha&asure to recover water is to
purchase existing water entitlements from willing sellereugh a tender process or direct purchase.
There are no technical or legal impediments preventingtinehase of water from willing sellers
under the laws of any jurisdiction to achieve the targ&08f GL. The timing of when to enter the
market is a political rather than a technical decisionitaischolitical considerations that have delayed
entry into the markef

3t is possible that Victoria will reach its juristional indicative water recovery target througlfrastructure improvements,
but this is not the case in other jurisdictions.

"4 Commonwealth Parliamentary Secretary with resyhilitgi for water. See Anderson L, “Grants Plan taige River Murray
Flows”, The AdvertisefAdelaide, 28 April 2006)

> See cl 23 (i) of thdntergovernmental Agreement on Addressing Waterralleeation and Achieving Environmental
Objectives in the Murray Darling Basin 2004

8 The purchase of water through thizing Murray Intergovernmental Agreemeint a particular jurisdiction requires the
approval of that jurisdiction under cl 43 of thiging Murray Intergovernmental Agreemeantd cl 63 of the Business Plan.
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Assessing mar ket-based options under the Living Murray | ntergovernmental Agreement

In December 2005 the Ministerial Council directed the @isgion to report back to them |n
April 2006 on the use of market options, including purchasitigyeptions. A report prepared
for the Commissioff concludes that:

» The cost of purchasing water entitlements would be cositeffesubject to the payment of
any “exit fees” or price effects on water entittememirkets arising from the scale pf
purchases.

» The purchase of 200 GL would represent some 2.3% of tigetéom diversion Cap for the
potential Living Murray water recovery districts in tBeuthern Basin.

» Entitlement purchases for use under The Living MurragtFatep could be progressed
within the National Water Initiative4% annual threshold limit on the level of entitlements
to be traded out of irrigation areas.

» To progress water recoveries through market measuresg, @he a number of existing
bodies, public and private, which can or do purchase watéesmnts.

+ The development of robust water registers and compatist&uitional and regulatory
arrangements by 2007, as already agreed undeNd#tienal Water Initiative will be
important in enabling the use of market measures withitirteframe for water recovery
for the First Step.

Some positive first steps to enter the market wexderat the 40th Ministerial Council meeting
in May 2006 through the package of measures put forward byHbneKarlene Maywald MP,
Minister for the River Murray in South Australia. Théseluded the purchase of water from willing
sellers and an indication from New South Wales of itpgmeness to enter the market to meet its
indicative targets — with New South Wales having takkzad in the “purchase of water from willing
sellers in an open market place for environmentaldidiwough its “Riverbank Fund® Malcolm
Turnbull MP also detailed the Commonwealth’s intentimptrchase water from willing sellers by
inviting tenders to sell water but on the condition ttta¢ water offered for sale for the environment
is water that can be delivered not later than 2009 and, impsirtantly, is water that has become
available by reason of water efficiency measufes”.

<div>PUTTING INTO PLACE AN ENVIRONMENTAL FLOW REGIME THAT WILL ENSURE A
HEALTHY SYSTEM WHILE MAINTAINING PRODUCTIVITY .

The Ministerial Council has received consistent ad%ioen the world’s best river ecologists that
additional flow in the River Murray is the key to restgrit to good health. The Scientific Reference
Panel advised that at the whole-of-river scale, antiaddl 1,500 GL per year option alone would
deliver, at best, a moderate improvement in the hedlthe River — assuming it was combined with
improved structural and operational managerffefihese conclusions were based on the conditions
that prevailed in 2003, including any surplus or unregulateasfl

The Hon John Hill MP, then Minister for the River iWay in South Australia, in a paper
delivered to the Ministerial Council in 2002 describedati¢ice as follows:

" See BDA Group, “Issues and Options in Applying MerBased Measures in The Living Murray First St@@arch 2006).
The Ministerial Council has agreed to publicly ede this report.

8 See Debus B, “$105 million Fund to Rejuvenatendi&ivers and Wetlands”, (Media Release, 30 Noverabe5). This
funding package is not part of The Living Murray.

" The tender has since been released. For initimamcement see Turnbull M, “Malcolm Turnbull annoas new measures
to recover water for the River Murray” 28 April 20@vailable at www.malcolmturnbull.com.au/newsf@etiaspx?ID=423
(viewed 26 September 2006).

8 See Cooperative Research Centre for Freshwatefodco“Scientific Reference Panel, Ecological Assment of
Environmental Flow Reference Points for the Riveriy System” (October 2003).
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<blockquote>

The Murray-Darling Basin Ministerial Council received mavlast April from the very best river ecology
scientists in the world that, at the very least, antatdl average annual flow in the Lower Murray of 1630 GL
per annum would provide a moderate likelihood of a healthy workieg system. | don't believe that we can
contemplate a figure lower than this if we are seridnssiathe health of the River Murr&lg/blockquote>

The First Step has since been agreed throughivireg Murray Intergovernmental Agreement,
which seeks to return up to 500 GL of “new water” to theeRfor environmental flows by 2009
through a collective investment of $500 million; the Commeslth has now invested significant
additional funds to ensure there is no financial impedirttemplementation.

The First Step is just that, an essential and signtififiest step along the path of returning the
River Murray to good health. It is intertwined with tHmalisation of the Living Murray
Environmental Works and Measures Prodfara achieve the best possible environmental outcomes
from the use of recovered water and existing fi&iscluding the management of surplus or
unregulated flows.

It is essential that 500 GL of “new water” is recovetsd mid 2009, which environmental
managers will be able to make best use of through thasinficture being developed under the
Living Murray Environmental Works and Measures Progrénthe “new water” is recovered and
managed in accordance with the First Step, some exceltleitbonmental outcomes can be expected,
especially if surplus or unregulated flows are effectivenaged (this is addressed below).

Access to permanently recovered water will allow erinental managers to trade water on the
temporary market at times when not all of the watenéeded for environmental purposes and to
build up resources to purchase temporary water in yearewhey wish to manage a larger flow.
The second step of The Living Murray can open up opporésriiti pursue other more novel market-
based measures such as leasing water and purchasing 8biibese different market-based options
should not be pursued as a part of the First Step, whialldskiontinue to focus on permanently
recovering 500 GL of “new water”.

The Commonwealth has exercised strong national leadeisbipding making a substantial
unilateral investment in the First Step to get it backiragk. It is open to the Commonwealth to
further support the implementation of The Living MurraysEiStep by enhancing its use of existing
laws and related conventions.

<subdiv>The Ramsar Convention and the Montreux Record

Wetlands on the List of Wetlands of International Impurea(the List) undefhe Convention on
Wetlands of International Importance especially as Waterfowl tdahiB71 commonly known as the
Ramsar Conventiofr, are selected on the basis of their “internationghitance in terms of
ecology, botany, zoology, limnology or hydrolog’Once a wetland is included on the List by a
contracting party, the State is obliged under the termbefConvention to, among other matters,

81 per the Hon John Hill, “Environmental Flows in tRéver Murray”, Ministerial Council Meeting 32 (Atiide November
2002).

82 Based upon Murray Darling Basin Commission budgefections in March 2006, the Environmental Woakal Measures
Program target completion year of 2011 would hagenbextended by almost 10 years to 2020. The Comvesrdth injection
of $500 million has put the programme back on track

8 Through cll 108-110 of the Business Plan.

8 The various market based options are addresseBMGroup, “Issues and Options in Applying Markeised Measures in
The Living Murray First Step” (March 2006); DrafteRort of the Productivity Commission, n 40; and themission
presented to the Productivity Commission by the téalisn Conservation Foundation (July 2006) avidalat
www.pc.gov.au/study/waterstudy/subs/sublist. hjwidwed 26 September 2006).

% Placing a wetland on the List of Wetlands of Instional Importance under the Ramsar Conventi@ndgcision for each
Contracting Party to the Convention. Australia wae of the first parties to join the ConventiorlBi75.

% Today there are 1,590 wetlands included on thelyighe Conventions 150 contracting parties, 6&vkitch are included in
Australia with 11 being in the Murray Darling Bastee www.ramsar.or@gnd_http://www.deh.gov.aliewed 26 September
2006).
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“Formulate and implement their planning so as to promaectimservation of wetlands included in
the List".

The Ramsar Convention provides for the contractingigsatio adopt recommendations to
promote the functions of the Convention and for thetiake such recommendations into account in
managing wetland¥. The Conference of the Parties to the Ramsar Cdiovehas created a public
register to draw attention to sites where an adveraagehin ecological character has occurred, is
occurring or is likely to occur, to indicate that thie $s in need of priority conservation attention.
The register is known as ttvontreux Recorg®

The Commonwealth is able to request that the Ranezaetariat include a Ramsar listed site in
need of priority conservation attention on Mentreux Recordlt is also open to anyone to raise the
issue with the Ramsar Secretariat, which will imtbring it to the attention of the Contracting Party.
Including a site on th®lontreux Recordand subsequently removing a site) is always a matténdo
contracting party’

<subdivsThe Environment Protection and Biodiversity Conserv ation Act 1999
(Cth)

The Environment Protection and Biodiversity Conservation Act 180th) (the EPBC Act) is
essentially divided into two parts. The first part dedth the assessment and approval of actions that
have, will have, or will be likely to have a signifitcdmpact on “matters of national environmental
significance”. The second part deals with the listing amhagement processes associated with
biodiversity conservation and heritatje.

Under the EPBC Act no “action” can be undertaken thihthave “a significant impact on the
ecological character” of a Ramsar wetl#ndithout the prior approval of the Commonwealth
Environment Ministef” The Commonwealth and its agencies are also obligeakéoail reasonable
steps to “ensure it exercises its powers and performs itsidaoe in relation to a wetland in a way
that is not inconsistent with ... the Ramsar Converifid

<subdivsThe Coorong and Lower Lakes: The Ramsar Convention and the EPBC
Act

87 Conferences of the Parties have included recomatiemd on many issues, including “environmentalvit
8 Full text of resolution available at www.ramsag/iiey _montreux_record.htfviewed 26 September 2006).

8 There are at present 57 sites listed orMbatreux Recordncluding sites in both the United Kingdom and thwited States.
No Australian Ramsar sites have been listed to date

0 The Environmental Protection and Biodiversity ConseiwatAct 1999(Cth) lists seven matters of national environmental
significance, national heritage places having begaed since the passage of the Act in 1999. Theséeits to give effect to
Australia’s international environmental obligatiamder a range of international conventions andefd with the management
of Commonwealth places, including heritage pladdsre information on the Act is available from itorhe page at
www.deh.gov.au/epbc/index.htrfiliewed 26 September 2006).

°1 SeeEnvironmental Protection and Biodiversity ConseiwatAct 1999Cth), s 16.

92 Any action that reduces the surface flow of theeRiMurray or its tributaries, for example when egzribed volume is
exceeded, could be investigated as a new matteatainal significance under tlEnvironmental Protection and Biodiversity
Conservation Act 1999Cth), thereby requiring the consideration of them@nonwealth Environment Minister before the
action proceeds. The precise description of suthigger would require further thought and analySike Environmental
Defender's Office of New South Wales has consideeedpossible water extraction trigger. For inforroati see
www.edo.org.au/edonsw/site/default.piydewed 26 September 2006). Section 100 of @wnstitution provides that the
Commonwealth shall not “by any law or regulatiortrafde or commerce, abridge the right of a Statberesidents therein to
the reasonable use of the waters of rivers for emasion or irrigation”, a provision that has nevsen fully tested. The
Commonwealth has used many heads of power to &egisin environmental issues, including legislaiogthe domestic
implementation of international treaties undetétgernal affairs’ power. Powers can also be refétio the Commonwealth by
the States under Section 51(xxxvii) of the AustralConstitution.

%3 SeeEnvironmental Protection and Biodiversity ConseiwatAct 1999(Cth), s 334.
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In 1985 the Coorong and Lakes Alexandrina and Albert Wetlacatdd at the mouth of the River
Murray in South Australia (the Coorong and Lower Lakegrewrecognised as a wetland of
international importance and included on the List.

Colin Thiele, in his boolStorm Boyvividly describes the wild beauty of the Coorong:
<blockquote>

His home was the long, long snout of sandhill and scrub thaésamway south eastwards from the Murray
mouth. A wild strip it is, windswept and tussocky, with flae shallow water of the South Australian Coorong
on one side and the endless slam of the Southern Ocean ohehe.cdthey call it the Ninety Mile beach. From
thousands of miles round the cold, wet underbelly of the wbhddmaves come sweeping in towards the shore
and pitch down in a terrible ruin of white water and spray. ddy and all night they tumble and
thunder®*</blockquote>

In 1981 the River Murray mouth closedhé only occasion since non-indigenous settlement”
and in 2003-20046nly dredging enabled it to stay opeh Low flows and their effects at the end of
the system are not a new phenomenon. What is nthe isequency at which low flow events occur,
with the median flow now 27% of what it was under natooalditions and low flows occurring 66%
of the time under regulated conditions compared with 7#efime under natural conditioffs.

The Coorong and Lower Lakes is one of the six signifieaological assets under The Living
Murray First Step. Recent reports have described afis@mti decline in the ecological health of the
Coorong and Lower Lakes which is largely attributable tack of sufficient water flowing through
the lower reaches of the River Murrdy.

The state of health of the mouth of the River Muraag the Coorong and Lower Lakes is the
most obvious and emotionally evocative indication of thecass or failure in managing the shared
resources of the BasifiMinister Maywald from South Australia has long advocaked: tif we can
get it right at the end of the system the rest will foll&v

All of the reports currently available warrant catesation about the inclusion of the Coorong
and Lower Lakes on thiRlontreux Recordinder the Ramsar Convention. Placing the Coorong and
Lower Lakes on thdlontreux Recorawill provide very public recognition of the plight ofalarea
and reinforce the Commonwealth’s commitment to flinfi its responsibilities under the Ramsar
Convention, other relevant conventidfi%and the EPBC Act.

<div>SERIOUSLY ADDRESSING THE SIX RISKS TO SHARED WATER R ESOURCES AND
MANAGING UNREGULATED FLOWS FOR THE BENEFIT OF THE W HOLE BASIN

% Thiele C,Storm Boy(Rigby, Adelaide1963) in Muirhead P, “The Changfage of the River MurrayABC News Online
(undated) available at www.abc.net.au/news/featocean/adelaide.htifviewed 26 September 2006).

9 Murray Darling Basin Commission, “The Lower Lak&xorong and Murray Mouth Asset Environmental Mamagnt Plan
for 2005/2006” (2005) p 39.

% See Walker D, “The Behaviour and Future of theeRMurray Mouth” (Centre for Applied Modeling in \Wa Engineering,
University of Adelaide, 2002) p 3, available onliaewww.thelivingmurray.mdbc.gov.au/reports/archiveeports(viewed 26
September 2006).

% See eg South Australia, Department for Environment Heritage, “Ecological Character of the Coorohgkes
Alexandrina and Albert Wetland of International lonance — working draft for public consultationQdtober 2005).

% Dredging has been underway at the Mouth of theRéince October 2002, at a total cost of $15 omilio June 2005. See
Murray Darling Basin Commission, “Murray Darling e Commission Annual Report 2004-2005", (2005)2p Bhe total
cost of dredging operations from October 2002 tweJ2006 is $22.006 million. The cost of dredging baen shared equally
by the Commonwealth, New South Wales, Victoria 8odth Australia. Personal communication, Geoff Hifidld Office of
the Commission 26 July 2006.

% Per the Hon Karlene Maywald MP, Personal CommutticiogJuly 2006, emphasis added).

100 Australia has also entered into separate treatii#s China in 1988 (CAMBA) and Japan in 1981 (JAMBfor the
protection of migratory birds that migrate betwebeir respective countries (which were negotiatedeu the framework of
the Convention on Migratory Species 1949 which Australia is a party). Migratory birdsopected under these treaties
migrate to the Coorong and Lower Lakes.
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The CSIRO has identified six risks to the shared resowrfdés Basin®* appropriately described by
some as “flow reducing activities” given that the impaaftsnost of them have been felt within the
Basin for over a decade and have already eroded surfacedipwe the introduction of the CHp.
The six risks could reduce surface water flows by anywhetrveden 2,500 GL and 5,500 GL over the
next 20 year$®® The six risks are:

» climate change;

+ changes in stream flow due to afforestation (large scafgipd);
« groundwater extractiotf*

e irrigation water management;

+ farm dams; and

* bushfires.

Two of these risks are beyond the direct control ofpduies: climate change and bushfires. A
third risk, irrigation water management, refers to reduetdm flows as a result of greater irrigation
efficiencies. This should have been addressed at teewater entittements were created by granting
net rather than gross entitlemetfs.

There are three risks that are within the direct régrylacontrol of the parties yet there remains
ongoing reluctance to promptly deal with them. They &i@estation, groundwater extraction and
farm dams, the potential impact of which has been knfawra decade or more. The estimates
included in the CSIRO reports predict that these thrges riould reduce surface water supply by
1,075 GL to 4,100 GL in the next 20 years — afforestation leetvb0 to 700 GL, farm dams
between 250 to 3,000 GL and groundwater between 275 to 550 GL.

This volume needs to be considered in the contexiedbtlowing figures taken from the CSIRO
reports:

» average general run off within the Basin is 24,000 GL;

+ total diversions in the Basin are about 11,000 GL per wd®t 95% of which is used
for irrigation;

» discharge at the mouth of the River Murray is 3,000 GL;

e The Living Murray First Step seeks to recover 500 GL ofw'nwater” for
environmental flows.

The CSIRO reports reveal a serious challenge to hisalth and productivity.

Although the Murray Darling Basin Commission is sgrgdbl billion to secure and manage an
additional 500 GL of water for environmental flows, the iparto the Agreement are allowing the
continuance of a situation where the three risks thatwéthin the control of the jurisdictions are
projected to decrease flows over the next 20 years by betweand eight times this volume. This
is occurring in the context of the best science indigathat an additional 1,500 GL per year is
required to deliver a moderate improvement in the heélthe River.

101 see Murray Darling Basin Commission, “CSIRO, THe®d Water Resources of the Murray-Darling BasfRgbruary
2006);and Murray Darling Basin Commisison, “CSIRRsks to the Shared Water Resources of the Murrayiriyy Basin”,
(February 2006), both available online at www.mdbe.au/news/MC communique/mc40-repdriewed June 2006).

102 professor Mike Young, Personal Communication (@l 2006). Professor Young also notes that the tspaf ‘flow
reducing activitiesneed to be assessed as from the date of the Cap.

103 And in 50 years by between 4,500 gigalitres af0® gigalitres.
104 An impact that is not accounted for is the rechreth flows caused by salt interception schemesingon 102.

195 See Draft Report of the Productivity Commissiord(y p 25; and for a detailed discussion see Ydunand McColl J,
“Robust Reform: Implementing Robust Institutionat@ngements to Achieve Efficient Water Use in Aals”, (CSIRO Land
and Water, 2003).
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New compensable rights to water resources cannoincento be created in light of this
knowledge. Creating new rights now will severely impadrughe resource security of existing water
users and impose an additional cost on taxpayers in thee fatunewly created water rights are
purchased to provide for environmental floiR%.

The Productivity Commission has called for groundwatdre included within the Cdf’ There
is no need for a moratorium on taking water or promgitthe establishment of new areas for
afforestation. What is needed is for each proposal, reidisonable exceptions for some small farm
dams, to be assessed in terms of its impact on theceunfater flows of the River Murray. If it will
have an impact, the proposal can still proceed but éraysurface water allocation is first obtained
from within the Cap. It is open to jurisdictions to diéstunder their own laws without extending the
Cap.

The response from some respected colleagues is thayitannot access groundwater they will
have nowhere to go for additional water. First, they delsamewhere to go, they can access water
from within the Cap. Secondly, it is well establistkdt there is a limit to the available resource,
something South Australia recognised in 1969 when it put inte falaself-imposed cap on diversions
from the River.

This is a critical matter for the parties to addréghe Ministerial Council and the Commission
are responding to the six risks by undertaking further stadidsanalysis and at its 40th meeting in
May 2006, the Ministerial Council agreed that the issuelghtecome a standing item for all future
meetings of the Council until strategies are in plaatet with the risk$?® All of this is good, but in
light of the available knowledge and the regime thatdeas put into place through the CoAG water
related reforms and théational Water Initiative decision-makers must act now to stop creating new
water rights that could impact the surface water resswfthe Basin unless sourced within the Cap.
All of this can be achieved in the context of the Staristing legislative regimes, with the possible
exception of some farm dams which may require legiglgag opposed to regulatory) chaﬁ%ﬁ).

<subdivaUnregulated or surplus flows

The Independent Audit Group after reviewing the progresthefFirst Step has stated that the
potential impact of altered unregulated or surplus flowseguiated flows) management (including
for local environmental benefits) “on the achievenathe overall objectives of The Living Murray

First Step is the most significant risk it identifiedtmaudit’**°

The Independent Audit Group also noted that the decisions themleggh The Living Murray
First Step were premised upon a general baseline that edshm 2003 distribution of unregulated
flows in the River Murray System. This baseline infation includes the reports provided by the
Scientific Reference Panel on the volume of water redquio be recovered in order to restore the
River to good health.

Median unregulated flows in the Lower Murray below Wearttvin New South Wales under the
conditions that prevailed in 2003 was 4,500 GL. Any significadtiction in this flow will change
the general baseline assumed by the Scientific Refereagel, which was the scientific basis upon
which The Living Murray First Step was developed.

The volume of water recovered through the First Stepnill compared to the volume of water
available through unregulated flows and it does not matielatmount of available water that can be

1% The Murray Darling Basin Commission cannot assaominuing budget surpluses to spend on recovevater.
97 See Draft Report of the Productivity CommissiodOnp 11.

198 See Ministerial Council Communique available oalat www.mdbc.gov.au/news/MC_communique/mc40-repaiewed
July 2006).

199 See Dyson M, “Risks to Shared Water Resources,rniswe of Statutory Frameworks”, (Murray Darling Bas
Commission, 2005). Also see n 92, above, regardingossible role for the Commonwealth under Brevironmental
Protection and Biodiversity Conservation Act 198¢h).

110 see “Review of The Living Murray Implementationegented to the Ministerial Council at Meeting #ag 2006) p 26.
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lost to the system through the six risks to sharedrwat®urces, estimated at being between 2,500
GL and 5,500 GL per year by 2023.

A failure to adequately address the issue of unregulated flaivseriously undermine the
objectives of the First Step, especially when considerembmjunction with the six risks to shared
resources. The Ministerial Council recognised the sigmte of unregulated flows by incorporating
the following provisions into the Business Plan:

* requiring the Commission to propose options for achieuwngroved environmental
outcomes for the River Murray through the management afguttated flows by June
2005 and to provide a report to the Ministerial CoumcDitober 2005

* requiring the Living Murray Environmental Watering Plam ibclude rules for the
management of unregulated and/or surplus flBs;

* requiring a Basin-wide account to be developed to enabletoning and reporting on
the volume and spatial distribution of unregulated flowshien Murray Darling Basin
over time; antf?

* requiring jurisdictions, while retaining responsibility fonregulated flows, to comply
with cl 46 of the Agreement at any time when the ass@nt of water resources to
tributary ecological assets is being considered in dodassess the relative merits of the
various options**

Minister Maywald from South Australia took the matherther in a statement delivered to the
40th Ministerial Council in May 2008° and secured resolutions that the Council:

<blockquote>

Recognises that the management of all environmental flawthe River Murray, including unregulated flows,
requires a “One River” approach. In this respect, the appteprehicle is an agreed Living Murray Watering
Plan, as amended from time to time ...

Directs the Murray-Darling Basin Commission to include snréport advice on how unregulated flows within
the Murray-Darling Basin might be clearly defined, quéetif managed, monitored and reported on in The
Living Murray Initiative.</blockquote>

<subdivaMinimising the need to recover additional new water

Jurisdictions are finding it challenging to recover the 50006lvater as is required by the First Step.
Additional volumes of “new water” will need to be recovkrender subsequent steps of The Living
Murrfi% Initiative in order to restore the River to ddeealth. How such water is recovered remains
open.

The Commission, and each jurisdiction, wishes to misenthe amount of additional “new
water” that is recovered from consumptive users, includinggators, following the success of the
First Step in restoring the River to good health. The &utiyre option available to the Ministerial
Council to achieve this objective through better flowghepbthan recovering additional “new water”
from consumptive users — is to better manage unregulatesi™'’ This needs to be done correctly.

The optimal management of unregulated flows to achievefigpenvironmental outcomes for
the six significant ecological assets and other lasakts may reduce the additional volume of “new

111 An options paper or report has not yet been pegbhy the Commission.

12 Rules have not yet been prepared.

113 A Basin-wide account has not yet been prepared.

14 No proposals have been submitted to the Commissider cl 46 of thélurray Darling Basin Agreement
15«ynregulated Flows — An Immediate Threat”, Murf@gsling Basin Ministerial Council Meeting No 40, M2006.

18 \Which could be through the use of an array of otharket based measures including leasing wateparahasing options.
17 Addressing the six risks to shared water resoudoes not provide additional water.
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water” that will need to be recovered to restore theRio good health after the implementation of
the First Step.

If unregulated flows are not collectively managed far fiealth of the overall river system, its
health will continue to decline and pressure to recoggrifsiant additional volumes of “new water”
from consumptive users will only increase.

<div>CREATING MODERN AND EFFECTIVE GOVERNANCE AND COMPLIA NCE
ARRANGEMENTS.

The importance of “good governance” for sustainable developtieand of effective water
governance has been universally recogniSeGovernance arrangements are not static; they evolve
over time to adapt to changing circumstances.

The governance of the Commission has evolved overdhrsyln 1987 it was expanded from
one commissioner per jurisdiction to two commissien#s role was also revised to include advising
the new peak body under the Agreement, the Minist€aaincil. The time has arrived for the further
reform of the Commissidf’ in order to:

» provide the Ministerial Council with a more independent sewarf advice;

« give it the capacity to more effectively implement degis of the Ministerial Council;

» more clearly define its roles and responsibilities] a

 be more open, transparent and accountable to governnmehteeacommunity for its
actions.

In 2001 the South Australian Parliament released a reppported by all political parties that
recognised the need to reform the CommisSibnMore recently the Commonwealth, as a
precondition to investing an additional $500 million in Thethg Murray First Step, has required the
parties to the Agreement to “undertake a review of thergamee and financing of the Murray
Darling Basin Commission??

Views expressed in evidence before a Select Comnuftthee South Australian Parliament, the
down%geam State, in 2000 on the need to reform the Commigee below) remain equally valid
today:

Heads of government agencies work very closely with Mirsstand while not political in a
party political sense, are appropriately close topblitics of government. They are contracted to

18 The World Summit on Sustainable Development, (dokaburg, South Africa, 26 August-4 September 2002)
Johannesburg Plan of Implementatistated that “good governance within each countrgt at the international level is
essential for sustainable development”.

19 And numerous initiatives have been launched tenpte water governance such as the joint initiatithe United Nations
Development Programme and Stockholm InternationatéWInstitute through the Water Governance Fgcéitailable at

www.watergovernance.otg (viewed 26 September 2006), and the Global Wateartnership available at
www.gwpforum.org/serviet/PSRiewed 26 September 2006).

120 Having viewed the Initiative from many differengnspectives, including as a Chief of Staff to a therof the Ministerial
Council, Commissioner, Chief Executive of a goveentragency responsible for, inter alia, water resesl management, and
now independent Commissioner.

121 South Australia, House of Assembly Select Commitie the River Murray (3 May 2000 and 13 March J0@tailable
online at www.parliament.sa.gov.au/committees/caottemiasp?doCmd=show&intID=1Xviewed 26 September 2006).
Committee Chair, the Hon David Wotton, is now thealt of the South Australian Murray Darling BasiatNral Resources
Management Board and Committee Member, the HoneKarMaywald MP, is now South Australia’s Minister the River
Murray.

122 See Agenda ltem 5A Ministerial Council Meeting 40May 2006. See also Turnbull M, “Commonwealth ¢t§e$500
Million, New Urgency Into Water Recovery For Murr®arling Basin”, (Media Release, 19 May 2006), klzle online at
www.malcolmturnbull.com.au/news/default.asp?actamisle&ID=441 (viewed 26 September 2006).

123 gee transcript of Scanlon J in, South Australiayst of Assembly Select Committee on the River Mytdansard(3 May
2000 and 13 March 2001), available_at http://wwwligment.sa.gov.au/committees/committee.asp?doChuix&intiD=11
(viewed June 2006). See also Scanlon, J “The NeBeform the Murray Darling Basin Commission” (20a8 EPLJ 230.
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carry out the government's policy agertéfayet the expectations of the government of the day and
obligations to the Basin under the Agreement may Iways coincide. This stands in contrast to the
intended role of commissioners under the Agreementhwhito act in the best interests of the Basin
without regard to political borders; this obligation i$ erpressly statetf®

The Commission has been inclined to shadow the mdlitiebate, to reflect jurisdictional
positions and to exercise excessive caution in theeatuthe advice it provides to the Ministerial
Council. Advice from a body of this nature should balfrand fearless and the politics of the Basin
should be left for the elected members to debate, natmelilinisters who comprise the Ministerial
Council, not the Commissidi®

Since the author returned to the Commission in 2@0&s become equally apparent that a level
of independence is also required in the implementation ofunes under the Agreement. Under
current arrangements the heads of State agencies respofwsitthe implementation of many
measures, and related federally funded programmes siteoilCdimmission, which is also often
responsible for overseeing, reviewing or advising the dtinial Council on the implementation of
the very same initiatives.

It is time to have a more independent Commission, oneighsiills-basetf” with members
obliged to act in the best interests of the Commissimhable to dedicate sufficient time to the task at
hand. However, to be effective, the Commission algaires good links to State and Commonwealth
agencies that possess significant knowledge and expertiseeamrain critical to the success of the
Initiative.

The challenge in reforming the Commission is to eshian appropriate level of independence
while retaining strong links to these agencies. This lmrachieved through the appointment of a
commissioner by each party from within government asxaoffecio non-voting member, which is
further discussed below, the continued involvement of ggetaéf on committees of the Commission
and through the ongoing role of the network of departmdatabh officers.

A selection process for independent members of then@ssion that closely followed the
process used at Commonwealth level for appointmentsseareh and development cooperation
boards was recommended in evidence before the Seleehiftes!?® This process should be adapted
and applied to the appointment of a skills-based Commis#iorould involve the chair of the
Ministerial Council appointing a selection panel follogi consultation with all members of the
Ministerial Council, an open process of inviting expreassiof interest in being appointed to the
Commission, and the Panel making nominations to therQjeded upon established selection
criteria. The Minister’s discretion to reject nomioas would be constrained, but if exercised would
require the process to be repeated. The evidence prkdentee Select Committee included the
following:

<blockquote>

124 Department heads today are typically placed oeettio five year contracts and subject to one teethnonths notice of
removal without cause, and contracts of employnmequire the promotion of the government’s policyeadg. By way of
example, the author's own contract with the theenier of South Australia as head of department Haad he was to
“faithfully serve the SA Government and at all timss his best endeavours to promote the interégteedSA Governmeént

There was nothing unusual or inappropriate aboist #ind the government of the day quite reasonakpects its Chief
Executives to give effect to its policies.

25 This role would be clearer if the Commission wasted as body corporate. For a discussion ofiskise see Clark SD,
“Divided Power, Co-operative Solutions”, in Connl(ed),Unchartered WatetgMDBC 2002) p 15.

126 The Commission has achieved a lot over the yeadsthere have been many excellent and committesh@ssioners. This
is no criticism of individual Commissioners or thpersonal commitment to the Basin.

127 Membership should be drawn from appropriate disms including finance, business management, seieand
technology, law, engineering, conservation and meanmeent of natural resources, and government.

128 See transcript of Scanlon J, n 123.
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So your Murray Darling Basin Commission would be comprrigkea president, six skills based individuals, the
chair of the Community Advisory Committee (CAC), theettexecutive of the office, and a government officer
from each of the participating States. However, the onlinganembers of the commission would be the
president and the six skills based officers appointed follgthat selection process. That would ensure that the
ministerial council does have access to a skills based ismiom, but it would also ensure that the commission
retains its linkages through to government agencies phéitipating jurisdictions and also retains linkages with
the CAC and the office.</blockquote>

The Select Committee’s recommendations closelg@d this evidence, with the Committee’s
findings including Recommendation 4, which states that:
<blockquote>
The Murray-Darling Basin Ministerial Council give considama to the composition of the Murray-Darling
Basin Commission with the aim of changing it to an independediert (skills-based) Commission. The
Commission must contain skills in ecology and natural resauanagement, irrigation technology, engineering,
finance and business administration, resource economicggeigional development and public administration.
* The structure of the new Commission be:
- an independent President
- six Commissioners who between them have extensive expedeator qualifications in the disciplines of
ecology and natural resource management, irrigation technpoleggineering, finance and business
administration, resource economics, law and regionalaavent
— a senior bureaucrat from each of the Murray-DarlingrBadtiative partners
— Chair, Community Advisory Committee (non-voting member)
- Chief Executive Officer, Office of the Murray-Darliasin Commission (non-voting member).
» The model used to appoint Directors to Research and [enetd Corporations under the Commonwealth’s
Primary Industries and Energy Research and Development Ac$ B88applied to the appointment of
Commissioners, with responsibility for the selection pssceelegated to the Chair, Murray-Darling Basin
Ministerial Council.

» The appointment process, where possible, seek to obr@asanable geographic spread of Commissioners
from across the various Basin states.</blockquote>

In addition to this recommendatidh it needs to be clearly set out in the Agreement and
implementing legislation that commissioners are torathé best interests of the Commission. This
could be achieved by establishing the Commission astatastaboard to direct, govern, guide,
monitor, oversee, and supervise the work of the Offi¢te role and function of the Office would
also need to be recognised in the Agreement, along meinirements for the more open and
transparent transaction of the Commission’s business

<subdivaMoving ahead with Independent Commissioners

Learned writers such as Professors Clark and Cullendxpressed a variety of views on reform of
the Ministerial Council and the Commission.

Of particular note are the opinions expressed by Prof&madford D Clark! in an article
written in 2002232 Professor Clark expressed the view that:

<blockquote>

129 South Australia, Select Committee on the MurrayeRiFinal Report — 2001(South Australia, 2001) p 6, available at:
www.parliament.sa.gov.au/committees/documents/MiRieer 49 4/public_documents/Reports/SCRiverMuragkpdf
(viewed 26 September 2006).

130 The author suggests government members are apgaistex officio, non-voting members.
131 A long time legal adviser to the Commission.

132 An early contribution being his submission to Riger Murray Select Committee and Working Partyarch 1975 titled
“Possible Changes in River Murray Administratiowa#lable from the Office of the Commission.
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The present principle of unanimity should ... be abolished in fapbdecisions by a majority of ministers or
commissioners voting on any issue. Further, legislatioeaich jurisdiction should require that any person
appointed as a Commissioner or Deputy Commissioner naw& such skills, experience and background
relevant to the business of the Commission as will allat person to understand and participate effectively in
making decisions upon issues determined by the Commi$3idinlockquote>

The notion of appointing commissioners on the basisheir skills was also supported by
Professor Peter Cullen through a recommendation matthe tGovernment of South Australia as an
Adelaide Thinker in Residence in 2084 Professor Cullen recommended that:

<blockquote>
Recommendation 7

South Australia should appoint one of its Murray Darling Badmmmissioners to speak from a whole of
government perspective. The second Commissioner positiondsheulised as an opportunity to appoint an
expert in a relevant area.</blockquote>

The South Australian Government took the lead under greefnent when it implemented this
recommendation in January 2006 with the appointment of theraas Australia’s first independent
commissioner, with terms of reference that includedigiog:

<blockquote>

Strategic advice ... on improving communication and collabmrdietween government agencies, academia and
industry ... maximising Commonwealth involvement and commitmeitiié MDBC® and the development of
appropriate policy; an independent assessment of issued etishe MDBC; leadership and knowledge at the
MDBC.</blockquote>

Minister Maywald also encouraged other governments towidbouth Australia’s lead. To date
no other independent commissioners have been appointed.

<subdiv>Utilising majority voting  — a first for the Commission

While most of the decisions required to administer Algeeement need the unanimous vote of all
commissioners present and constituting a qudrinhe Commission can provide advice to the
Ministerial Council by majority vot&®’ In the case of a majority vote, the President aache
commissioner may tender separate advice to the Miii€ouncil.

This option was exercised for the first time under tigeeAment in March 2006 — with advice on
The Living Murray First Step provided to the Ministeri@louncil by both a majority of
commissioners and the present author’s minority tepoithe heart of the issue was the nature of the
advice to be provided to the Ministerial Council on thegpess being made in the implementation of
the First Step.

The minority report provided unequivocal advice to the Barial Council that the First Step
was not going to be implemented within the agreed timefsafor a variety of reasons, including a
significant underinvestment by participating jurisdin8d® and reluctance to purchase water from
willing sellers'®

<subdivaMajority Voting — removing the veto from the Minist erial Council

133 Clark SD, “Divided Power, Co-operative Solutions?’Connell D (ed)Unchartered WatergMDBC 2002).
134 See report of Cullen RByater Challenges for South Australia in the 21s1t@gy, (South Australia, 2004).
135 Murray Darling Basin Commission.

1% See cl 32 of thélurray Darling Basin Agreement

137 See cl 17 of th&lurray Darling Basin Agreement

1% The Commonwealth Government came to the finaneistue of The Living Murray by unilaterally agregito invest a
further $500 million thereby ensuring there wadinancial impediment to implementation.

139 See Agenda Item 9.3, Ministerial Council Meetiitig4May 2006 referenced by Minister Maywald in Adaritem 9.4.
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The Ministerial Council takes all of its decisions hg tunanimous vote of all Ministers present and
constituting a quorurtf® This has, on occasion, led to a situation wherejurigtiction has refused
to yield and effectively vetoed progress on reféfinThere are many examples, the European
Council of Ministers is one, of political bodies adoptimoting requiring a qualified majority, or
super majority, rather than a unanimous decision or simpjerity vote.

A move to majority voting by the Ministerial Council shdube promoted but the majority
should require five of the six participating governmengsehy ensuring strong support for a measure
but preventing a veto. The extension of qualified majarityng to all decisions of the Commission
should be incorporated into the Agreement to facilitatadministration.

<DIV>FULLY IMPLEMENTING MAJOR INITIATIVES OF THE MINISTERIAL COUNCIL, IN
PARTICULAR THE CAP ON WATER DIVERSIONS, BASIN SALINITY MANAGEMENT
STRATEGY, LIVING MURRAY FIRST STEP AND INTERSTATE TRADE

These initiatives represent major achievementseoMmisterial Council, but a closer analysis of the
independent audits and the facts reveals that implemeniatsiill falling short of expected targets.
For example, the Cap targets have still not been esftabliin all jurisdictions ten years after it was
agreed to cap diversioﬁ”sz(,gthe Registers required under the Basin Salinity Manage®gategy
have not been created in accordance with the Operatlmmbcols and cannot be used with
confidence;*® water has not yet been recovered under The Living MFniest Step, decisions on
unregulated flows have not yet moved forwdfdand the implementation of the expansion of
interstate trade is not yet completed.

It is not the purpose of this article to run throughithplementation challenges in detail, rather it
is to highlight the importance of ensuring that focus @ntained on implementation and not being
unduly distracted by the next emerging policy initiative.

Effective “on ground” implementation is the true tekpolicy success. Implementation does not
happen by itself. It requires people with the necessarls gkildeliver “on ground” results and an
ongoing process of building capacity.

Implementation of the Murray Darling Basin Initiative éssentially a matter for State agencies
and the Commission, with success inextricably linked tinigathe capacity to deliver on Australia’s
broad and ambitious reform agenda at a time when Sgatecg and until recently Commission,
budgets have been shrinking. Many of the measures andapregteveloped through the Initiative
are highly complex and demand significant professional régpeand experience. Successful
implementation will require sustained levels of invesihat agency and Commission levels.

<div>ACHIEVING COMPLIANCE WITH THE NATIONAL WATER INITIATIVE.

<blockquote>For the first time, all Australian governmentsehewmmitted to a national blueprint for water
reform ... The National Water Initiative is the agreed bliitgor the reform of water management throughout
Australia.***</blockquote>

TheNational Water Initiativehas set an ambitious water reform agenda that makes goofl use
market-based measures to address our water resourcésngbsl As with other bold policy
initiatives implementation is the key, and in this casglementation essentially rests with the States.

140 see cl 12(3) of thMurray Darling Basin Agreement
141 5ee generally Clark, n 133.

142 See Murray Darling Basin CommissidReview of Cap Implementation 2004/5, Report ofltidependent Audit Group
(MDBC, 2006).

143 See Murray Darling Basin CommissidReport of the Independent Audit Group for Saligitp4-2005MDBC, 2006) p 6.
144 See Agenda Items 9.3 and 9.4 Ministerial Counaklihg 40 — May 2006.

145 Transcript of the Prime Minister, the Hon John HosvMP, “Address to the Committee for Economic Depment of
Australia” and “Securing Australia’s Water FuturgyJ2006 Update”, (CEDA Conference, Sydngy,July 2006).
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Unlike the 1994 CoAG Water Related Reforfifscompliance with thélational Water Initiativeis
not tied to competition payments, nor does it includelegislative compliance options.

If the National Water Initiativeis to be implemented within agreed timeframes then, at a
minimum, compliance will need to be directly linked to durg. This will be important for the
recovery of the health and ongoing productivity of theeRMurray.

TheNational Water Initiativerequires the Murray Darling Basin parties to revibes Agreement
to ensure it is consistent with thatiative.**” Steps have been taken to carry out this review, which
includes determining the Agreement’s consistency wiéhréguirements of thinitiative in relation
to integrated water resources management, adaptive magrdigand managing the shared risks to
water resources referred to above. In this context thiathmé’s water sharing rulé® and the way in
which they are administered is of particular signifi@ant)nlike many other aspects of the
Agreement, the water sharing rules have changed litite $he time of th&iver Murray Waters
Agreement of 1914Today they are inconsistent with both tNational Water Initiativeand the
Living Murray Intergovernmental Agreemenin particular with regard to recognising the
“environmental and other public benefit outcomes soughwater systems™®

The Commonwealth, as a pre condition to investingdafitianal $500 million in The Living
Murray Initiative, has required a wide-ranging revievttaf Agreement® This review will address
the governance and financing of the Commission, Basiterwsharing and natural resource
management arrangements generally, including the caseefaiing a new legal entity to hold and
operate water entitlements acquired by the Commission.

The requirement of reviews gives parties the opportuaitpaddress each of the challenges
referred to above. It also provides the opportunity fort@benmonwealth to consider whether to start
tying funding to theéNational Water Initiativeand its ongoing investment in the Initiative to achieving
necessary reform. Whether the parties seize the apytyrpresented by these reviews remains to be
seen.

<div>A NEVER ENDING STORY: CREATING THE FRAMEWORK FOR ONGOING
NEGOTIATIONS

The negotiation process is a little over a centudyasid will continue in perpetuity as governments
and the community adapt to changing economic, social andoeméntal conditions by utilising
innovative tools to enhance productivity and to imprénedcological health of the Basin.

High tension over sharing the resources of the Riverduand later the Basin, can be traced
back to the 1880s. This was the time when irrigation melsefirst started to emerge in one of the
upstream colonies causing alarm to the downstreamycthan had invested heavily in navigation to
promote trade and communications.

Many royal commissions and government and community-beseférences have been held
both prior to and since the creation of the Commattiveof Australia in 1901 and strongly-held
negotiating positions have been defended with great vigtmwever, a sense of shared ownership

146 The National Competition Policy was an agreemativben the Commonwealth and State and Territoremuaents to
progress a nationally coordinated approach to remwoomic reform in return for a series of natiocampetition tranche
payments, based upon the effective implementatioth@ reform agenda. The reform agenda includedaded “related”

reforms, including the strategic framework for theform of the Australian water industry, adopted &l Australian

governments in 1994. Through including the “relatetbrms”, the National Competition Policy entreadhthe following

issues on the national agenda: identifying and iageassets; efficient pricing; trade in water tgkenvironment flows; and
community involvement. More specifically, this d&gic framework included provisions relating to amband rural pricing,
separating water allocations or entittements fraandl title, institutional reform, water trading, rihi party access to
infrastructure, environment flows and community satation.

147 See cl 14 of thélational Water Initiative

148 See Pt X — Distribution of Waters of the Agreement

149 See eg cll 78-79 of tH¥ational Water Initiative

%0 see Agenda Item 5a: Australian Government FunBiaxkage paragraph 5(h), Ministerial Council Meetiig- May 2006.
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and responsibility has prevailed as the parties haiwedtto work with the Basin community to find
pragmatic and cooperative solutions to the economic,alsoand increasingly environmental
challenges that confront the Basin, its governments aedritsnunity.

The legislative framework was created in 1915 and has beggiog ever since. In 1987 it was
adapted to cover the entire Murray Darling Basin andntorporate all jurisdictions and the
community into the process. The Murray Darling Basindtiite’s solid legislative framework and its
willingness to review and adapt this framework over titrees provided a sound and robust
negotiating environment within which to operate and confnem challenges as they emerge.

Over the past century the governments and communitié® dflurray Darling Basin have done
some truly great things within the Basin along with stiregs that, with hindsight, might have been
done differently. The parties now have a significant Kedge base which allows a better
understanding of the consequences of both current and adiioas.

The latest version of the Agreement has been in glace 1992 and was revised in 1996. As has
been described above, the Commission and Ministerial clcheive now entered an era where they
are confronting new and significant challenges. The ipedta conclusion from all the knowledge
available is that changes are required to the Agreemdrtha way it is administered if the parties are
going to successfully implement the measures deemed apcégsall governments to restore the
system to good health and to maintain productivity.

If the necessary changes are made, society willdaglihg in the right direction to pass on a
healthy and productive Basin to the next generation ustralians. If not, a steady decline in the
health and productivity of the system is assured. Respitity for the direction taken is shared by all
of us.
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